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UPDATE
Issue No. 160
The Court of Appeals recently considered a search
and seizure question never before confronted in
Indiana: May police officers with a search warrant
detain the resident while the warrant is executed?
The facts indicate that police officers obtained a
warrant to search the defendant’s apartm ent for
evidence of illegal drug activity. W hen officers arrived
at the residence, the defendant’s vehicle was not there,
so the officers waited nearby for him to return. W hen
the defendant arrived, the officers confronted him ,
identified them selves, and inform ed him of the search
warrant. The defendant, who was “a pretty big guy,”
becam e “very belligerent, argum entative, very jerky in
his m otions.” He was sweaty, licking his lips, and his
eyes were dilated. This m ade the officer believe that
the defendant was under the influence of
m etham phetam ine. This in turn m ade the officer fear
for his safety, so he placed the defendant in handcuffs
and patted him down for weapons. The officers then
m oved the defendant into the apartm ent and
com m enced the search.
The officers found a bag of m arijuana under an
arm rest of a couch in the living room . At this point, an
officer confronted the defendant, saying, “I know that
you’ve got the dope and you probably have it down
your pants.” After he was asked to stand up, the
defendant said “I’ll get it.” He had a bag in his beltline.
It contained several sm aller baggies containing a
substance determ ined to be m etham phetam ine.
The defendant challenged the legality of the search
of his person. The Court of Appeals stated that the
legality of the search hinged on the legality of his
detention. The specific question the court had to
answer was “whether the officers executing a search
warrant have the authority to require a person to reenter the residence and to rem ain there while they
conducted their search.”
The detention here was clearly a seizure, which
generally requires probable cause. However, there can
be an exception to this general rule where the seizure
“constitutes such a lim ited intrusion on the personal
security of those detained and is justified by such
substantial law enforcem ent interests that it m ay be
m ade on less than probable cause, so long as the
police have an articulable basis for suspecting crim inal
activity.”
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Three things had to be exam ined to determ ine
whether such an exception existed under the facts of this
case: (1) the nature of the official intrusion; (2) the
justification for the intrusion; and (3) the nature of the
articulable suspicion of the police.
W ith regard to the nature of the intrusion, of prim e
im portance was the fact that the police had obtained a
warrant to search the defendant’s residence. W hile the
detention of the defendant while the residence was being
searched was adm ittedly a significant restraint on the
defendant’s liberty, it was clearly less intrusive than the
search itself.
In assessing the justification for the detention of an
occupant of prem ises being searched for contraband
pursuant to a warrant, the court said that the law
enforcem ent interest is relevant. The m ost obvious is the
interest in preventing flight if incrim inating evidence is
found. Again according to the court, less obvious, but
often m ore im portant, is the interest in m inim izing the
risk of harm to the officers.
In the court’s view, in executing a warrant to search
for drugs, the risk of harm to both the police and
occupants is m inim ized if police exercise unquestioned
com m and of the situation.
Finally, with regard to articulable suspicion of the
police, the court stated that the search warrant’s very
existence provided an objective justification for the
detention. The court concluded that if “the evidence that
a citizen’s residence is harboring contraband is sufficient
to persuade a judicial officer that an invasion of the
citizen's privacy is justified, it is constitutionally
reasonable to require that citizen to rem ain while officers
execute a valid warrant to search his hom e.” The
detention and, after contraband was found in the
residence, the search of the defendant’s person, was
consistent with the Fourth Am endm ent.
Carroll v. State, ___ N.E.2d ___ (Ind. App. 2005).
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